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forms was in some way disadvantageous to the small firms but
advantageous to the large ones that organized the boycott, then
the defendants’ lobbying to eliminate ISO support of old forms
can be viewed as an exclusionary attempt to raise the costs of
their rivals.”” The resistance to the new forms by the industry as
a whole, as well as by consumers, would be a predictable
response to such exclusion.

How, then, might such a “raising rivals’ cost” strategy
work? We offer two possibilities. First, any change in the forms
that increases fixed costs will leave smaller firms disadvantaged
vis-a-vis larger ones. The move to the new claims-made forms
and the exclusion of what had been standard coverage (for
example, coverage of pollution) may have entailed certain fixed
startup costs. For example, new computer programs have to be
written to monitor claims under the new policies and new actua-
rial analyses must be done to determine pricing for the new
forms. Most of these costs are constant regardless of the volume
of insurance issued; the cost to rewrite a computer program
capable of tracking 100 policies is the same as the cost to rewrite
a program capable of tracking 10,000 policies. But since larger
companies can spread these fixed costs over a larger number of
policies, they gain a cost advantage over smaller rivals.”

A second means by which the claims-made forms might
give an advantage to larger firms arises from the nature of the
retroactive provision. As discussed earlier,” the use of claims-
made polices with retroactive provisions could make it more dif-
ficult for insureds to switch insurers. Realizing that under the
claims-made policies they will be tied to individual insurance
companies, insureds may choose the larger insurance providers
who have more secure and longer standing claims reputations.

77. Although Salop and others have conceived of the “raising rivals’ cost” strategy
solely as an exclusionary device, see Salop & Scheffman, supra note 76, “[tlhe ability to
raise the costs of other firms can [also] be used as a collusive practice . . . . [IJf a cartel
member breached the collusive agreement, the cartel could credibly punish by raising the
breaching firm’s cost.”” Ayres, supra note 37, at 308. The collusive theory of the
reinsurance boycott provides an example of raising rivals’ costs as a punishment. Under
the states’ collusion theory, failure to abide by the claims-made conspiracy would result in
higher costs of reinsurance. In contrast, under the present exclusionary theory, forcing
rivals to use the claims-made forms increased their costs and thus drove them from the
market.

78. Much depends, of course, on the magnitude of these additional fixed costs caused
by the move to the new forms. Without more discovery, economists could tell either side a
convincing story.

79. See supra notes 68-69 and accompanying text.
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Thus, forcing smaller insurance companies to write only claims-
made policies might put the smaller firms at a competitive
disadvantage.®°

Without more factual support, both mechanisms for raising
rivals’ costs are speculative. A satisfying theory of the defend-
ants’ behavior, however, must not only explain why the defend-
ants wanted to use the new claims-made form, but also (1) why
they wanted to force their rivals to use the forms and (2) why the
rivals, the ISO, and the insureds resisted the use of the forms.
Although the precise mechanism of how the new forms disad-
vantaged smaller insurance companies is, at this point, conjec-
tural, an exclusionary theory can explain these otherwise
perplexing phenomena.®!

B. Eliminating the Old Occurrence Form: A
Non-Exclusionary Explanation?

The previous section suggested that the defendants’ interest
in forcing the new claims-made form on their rivals was an
attempt to exclude by putting their rivals at a competitive disad-
vantage. A nonexclusionary interpretation of this behavior,
however, might be found in an analysis of information pooling.
As discussed above,®? using standard forms to pool actuarial
information significantly reduces the costs of providing insur-
ance. For smaller firms, such pooled information may even be
an essential input. By pooling the comparable claims data of
standard polices, insurers can develop a more accurate picture of
the claims that are likely to be made under a given type of pol-
icy. Thus, it may be welfare enhancing to have a single insur-
ance form rather than to allow companies to offer a number of
different forms.®

80. Raising the insured’s switching cost is formaily a demand impairing action. See
Ordover & Saloner, supra note 76, at 42 (placing a rival at a competitive disadvantage “can
be accomplished by raising the rival’s costs or by impairing its ability to generate demand
for its product”).

81. An exclusionary theory is also supported by anecdotal evidence that a smaller
insurance company decided to stop selling CGL insurance after the incidents at issue in the
case. Telephone conversation with G. Sampson, supra note 25.

82. See supra notes 22-24 and accompanying text.

83. This point has been recognized implicitly in the congressional exemption of the
insurance industry from antitrust laws in the McCarran-Ferguson Act; it has also been
recognized explicitly by a leading group of insurance purchasers, the Risk and Insurance
Management Society, Inc. (RIMS). In a response to the Attorneys General’s complaints,
RIMS noted,

As risk managers and consumers [of insurance] we are acutely aware that
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However, companies might not independently and volunta-
rily choose to use a single form. When any single company
decides to use an additional form, some of the social costs of that
decision (the decrease in informational accuracy for claims
against the first form) accrue to other firms; but the firm itself
captures the benefits of the decision (presumably, sales to margi-
nal consumers). Hence, collective decisions to use a single form
might be necessary.?*

Collective decisions to pool information have been affirmed
in other contexts. In 1918, Justice Brandeis upheld a rule of the
Chicago Board of Trade that prohibited after-hours trading at
other than the closing price on the exchange.®® The Supreme
Court’s opinion has been justified on the ground that the after-
hours rule prevented traders from “free riding”®*® on the
exchange’s information: “The people who traded after hours,
L.e., off the Board of Trade, may have been free riders using the
information generated by the transactions on Board to decide at
what price to sell after hours, without compensating the (other)
members of the Board for the information.”®” The after-hours
rule both stopped members from free riding on the exchange’s
price information and forced members to share or pool the infor-
mation of all trades by letting it be consolidated with the other
transactions into a single market price.

The defendants may claim that the insurance context is
analogous: just as every decision to buy or sell a2 bushel of wheat
conveys some information to those not party to the transaction,
each claim filed against a given type of insurance policy reveals
something to the industry as a whole about the nature of the risk
being insured. Under this interpretation, the effort to persuade
the industry to use a single form was meant not to exclude the
smaller firms, but instead to pool information efficiently.

cominon coverage policy forms provide benchmarks that enable insurance buyers
and regulators to compare coverage among insurers.
... A wide variety of forms would produce more litigation, more conflicting
judicial interpretations and lead to more confusion in the marketplace.
Statement of the Risk and Insurance Management Society, Inc., quoted in Antitrust Suit
Litigation Puts Focus on State Regulations, Bus. INs., Apr. 25, 1988, at 1.

84. See R. PoSNER & F. EASTERBROOK, supra note 24, at 1045 (“Information pools
.". . involve extensive cooperation among insurance firms.”).

85. Board of Trade v. United States, 246 U.S. 231 (1918).

86. Free riding has been defined: “When people use a valuable good without paying
for it, economists call them ‘free riders ... .”” R. POSNER & F. EASTERBROOK, supra note
24, at 177.

87. Id
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This analogy, however, is flawed. Although the after-hours
traders could be accused of free riding on the exchange’s price
information, it is difficult to see how the small insurance compa-
nies’ refusal to change to the claims-made form gives them free
rides on the claims-made information pool. Instead, the after-
hours rule and defendants’ attempts to eliminate the occurrence
form are analogous only in that both force the pooling of
information.

Although the prevention of free riding is laudable, it is
much less tenable to argue that small insurers have an obligation
to produce information for the defendants. Even if using a sin-
gle form is more efficient than multiple forms, there is no reason
why the defendants should have a right to impose their form on
unwilling rivals. To make the Chicago Board of Trade analogy
compelling, the defendants at a minimum would need to explain
why their rivals resisted the new forms, and why, given this dif-
ference of opinion, society should favor the claims-made form.3®

Moreover, it is at least possible that claims-made insurers
could ““translate” occurrence form data into claims-made data,
so that the industry’s experience with the old occurrence form
would not need to be abandoned in setting policies under the
new form. As the Figure in the Appendix demonstrates, insuz-
ers might be able to estimate what their exposure under the old
occurrence forms would have been had they used claims-made
forms. They could accomplish this estimation by eliminating the
long tail risks to recreate the claims-made data. If such data
translation or “reverse engineering” were possible—by eliminat-
ing long tail claims (or similarly, by censoring pollution or legal
fees claims) from the database—then even under Chicago Board
of Trade, the defendants would have had little reason to force
their rivals to use new claims-made forms.%°

V. CONCLUSION
We have examined three theories that seek to explain the

88. Information pooling can explain the necessity of a concerted agreement (and its
enforcement), but cannot, without a theory of buyer or seller heterogeneity, explain the
rivals’ resistance to entering the agreement. By way of contrast, the externality of the
prisoners’ dilemma can only be cured by an enforceable agreement, but the prisoners in the
game would never be reluctant to enter such an agreement. See G. OWEN, GAME THEORY
129 (1983); Ayres, supra note 37, at 298.

89. Note, however, that the claims-made data cannot be translated into occurrence
data. Because claims-made data sets will not reveal information about long tail or other
excluded risks, occurrence insurers would face an asymmetric data disadvantage.

Hei nOnline -- 63 Tul. L. Rev. 993 1988-1989



994 TULANE LAW REVIEW [Vol. 63

defendants’ alleged action. The states’ theory that the defend-
ants sought to collude is the least plausible because it fails to
explain how the complete elimination of certain types of insur-
ance coverage could be profitable (with the possible caveat that
the higher switching costs of the new forms could facilitate
collusion).

Priest’s theory of the insurance crisis corrects this failure by
arguing that competitive unraveling made certain risks uninsur-
able. However, competitive unraveling depends crucially on the
assumption that insurers cannot differentiate between high- and
low-risk consumers but that the consumers themselves can.
Moreover, Priest’s theory fails to explain why the defendants’
rivals, the ISO, and the consumers themselves resisted the
defendants’ proposed forms.

The attraction of our exclusionary theory is that it can
account for both the defendants’ efforts to eliminate certain
types of coverage and the rivals’ and consumers’ resistance. Our
exclusionary motive is plausible, however, only if the larger
firms had the ability to raise the costs of their rivals.*® This abil-
ity in turn depends on the extent to which the new forms were
somehow differentially more costly for smaller firms than for
larger insurance companies. The defendants’ efforts to impose
the new forms on the industry might have put their rivals at a
competitive disadvantage if the smaller insurance firms were
made thereby to absorb fixed startup costs or if the new forms
more effectively tied insureds to individual insurers for longer
periods. Perhaps the large firms lacked the ability to raise their
rivals’ costs in this precise manner, but the ability of the exclu-
sion theory to account for coverage elimination and rivals’ resist-
ance warrants further attention.®

As the foregoing analysis indicates, these alternative theo-
ries capture different aspects of a complex reality.®> Our choice

90. Moreover, to be profitable the exclusionary strategy must also work to raise
prospective rivals® costs as an entry barrier to deter potential competition.

91. We do not mean to suggest that these explanations must be taken as mutually
exclusive. It could well be, for example, that as markets were unraveling, insurance
companies saw an increased opportunity to collude and took advantage of it, much as
cigarette companies seized on the Great Depression of the 1930s to cartelize their industry.
See American Tobacco Co. v. United States, 328 1.8. 781 (1946).

92. Ralph Winter has recently published an insightful alternative explanation of the
insurance crisis. Winter, The Liability Crisis and the Dynamics of Competitive Insurance
Markets, 5 YALE J. ON REG. 455 (1988). Winter’s approach parallels both that of Priest
and of this Article, in that Winter tests the competing explanations of the crisis against
certain stylized facts. Specifically, Winter proposes a sophisticated cyclical model of the
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among the competing explanations must ultimately turn on
“goodness of fit”—which theory best explains the phenomena of
interest.®* The process of discovery will challenge the collusive,
competitive, and exclusionary theories to explain a larger and
more detailed set of facts, further distinguishing the theories.
This Article has suggested that explaining the defendants’ desire
to force claims-made forms on their rivals and the rivals’ and
consumers’ resistance are central issues for further investiga-
tion.”* While the states’ explanation of the case lacks plausibil-
ity, their allegations can support a coherent theory of attempted
exclusion. Moreover, the exclusionary theory is more persuasive
than currently articulated competitive alternatives. Under these
circumstances, the plaintiffs’ (possibly amended) complaint
should withstand an initial motion to dismiss.

In the end, residual ambiguities and unexplained behavior
will likely remain. In this void, the court’s initial presumption
may become determinative.®> Much will turn on whether soci-
ety starts with a presumption that antitrust law should prohibit
behavior inconsistent with competition or permit behavior
inconsistent with collusion or exclusion. Although Chicago
school theorists have advocated strong initial presumptions of
competition,® courts might pause before construing boycotts of
unclear purpose in defendants’ favor—especially when defend-
ants attempt to dictate the products that their rivals can sell.

insurance market as a competitive explanation of defendants’ behavior and the ensuing
crisis. Like Priest’s theory, however, Winter’s model cannot explain the defendants’ rivals’
resistance to the proposed ISO changes. Moreover, he does not address whether the
cyclical effects of his theory could have enhanced defendants’ exclusionary or collusionary
opportunities.

93. Richard Schmalensee has noted that the rich proliferation of models in industrial
organization and antitrust analysis means that scholars and policymakers cannot simply
plunk down “the” model and expect it to grind out a correct understanding of real-world
behavior for them., Schmalensee, On the Use of Economic Models in Antitrust: The
Realemon Case, 127 U. Pa. L. Rev. 994 (1979).

94. For example, exploring the changes in insurance premiums and insurers’ costs
under the various forms may help validate or reject specific theories. Attention should also
be paid to the insurers’ interest in participating in the boycott. For example, if the small
insurers’ default risks were particularly significant for long tail risks, reinsurers who would
be held jointly and severally liable might have incentives to reduce the systemic risk of
default by prohibiting certain types of coverage.

95. Characterization may also play an important role. Under traditional doctrine,
much can turn on the success of advocates to characterize the events as per se (rather than
rule of reason) violations. R. POSNER, supra note 36, at 135.

96. See Posner, The Efficiency and the Efficacy of Title VII, 136 U. PA. L. REv. 513

(1987).
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APPENDIX
COVERAGE UNDER 3 INSURANCE POLICIES

(1) Old Occurrence Form

CLAIM R, | S— X > Time
1S MADE e e

EXPOSURE i} Yoo | > Time
OCCURS e to tn . n

(2) Claims Made Form, No Retroactive Date

CLAIM Y. | X > Time
IS MADE el Pt

EXPOSURE L Sati X2 | > Time
OCCURS L o t g t

(3) New Claims Made Form, with Retroactive Date

CLAIM —— X > Time
IS MADE "a" '1,’ ‘_o"
EXPOSURE X P e | > Time
OCCURS t to £y t

KEY:

= = Period covered by policy
Y = A claim covered by policy
X = A claim not covered by policy

We take the hypothetical case of insurance for damages
resulting from a worker’s exposure to asbestos. Under an occur-
rence policy in effect from time t, to t;, the employer will be
covered if the exposure occurs at time t’ even if the claim is not
filed until t,. Claims based on exposure at time t-; (or t,) will not
be covered even if the claim is made at time t’, while the policy is
in effect.

A claims-made policy in effect from time t; to t; will cover
all claims made during that interval. Thus, a claim based on an
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exposure to asbestos at time t-; and filed at time t" will be cov-
ered. A claim filed at time t, will not be covered, even if it is
based on exposure that occurred at time t'.

A claims-made policy with a retroactive date set at the start
of the policy period covers only those situations in which both
the exposure and the claim occur during the period from t, to t;.
If either the exposure or the claim falls outside of this interval,
the policy will not provide coverage.
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