The prosecution of people like Linda Tripp for secretly taping phone callsis said to be necessary
to protect privacy. But what aspect of privacy isbeing protected? Linda Tripp could go on Hard Copy
tomorrow and tell the world what Monica Lewinsky told her on the phone, but that would not be acrime.

Infact, Tripp could have hired acourt stenographer to lisenin on Lewinsky’ sphone conversations
and transcribe them verbatim. And that would not beacrime. When you break down our wiretapping laws,
what seemsto be the crime s creating anunimpeachable record of conversations. Since the substance of
the late-night Lewinsky-Tripp chat sessonsis not protected, the only thing that is, if you think about it, is
Monica Lewinsky’s ability to lie about what was said.

Without the recording, Lewinsky can undermine the credibility of Tripp's disclosure by (falsdly)
claming that Tripp waslying. So a mog,, the law indirectly protects the privacy of the conversations by
giving Lewinsky “plaugble denigbility.”

But it is bizarre to outlaw recordings so that that speakers can protect themselves is by lying.
Maybe that’ swhy secretly taping calsislegd in 38 dates.

It is reasonable to prohibit Tripp or anyone ese from sdlling secret recordings. It might be legd
for Lewinsky to write abook saying that she had sex with the President, but it would be illegd for her to
surreptitioudy videotape one of their encountersand then sall therightsto BarbaraWalters. The broadcast
itself would be an invasion of privacy —which went beyond the mere kiss-and-tell description.

But if Lewinsky deniesthat shetold Trip about her affair, Tripp should be dlowed to use the tepe
to prove what was actualy said. Lewinsky’s denia should be considered as giving consent to at least a
limited dissemingtion.

Tripp should have been able to use the tapesasakind of salf-defenseif Lewinsky denied that she
had ever mentioned her affair. This self-defense exception would mean that some recordings of intimate
interactions would receive limited broadcast. But this would represent only a margind burden on the
speaker’ s privacy — both because Tripp can dready disclose what Lewinsky said and because the limited
broadcast would only occur when the speaker contests the accuracy of the report.

Even the venerable exclusonary ruledlows prosecutorsto useillegdly obtained evidenceto rebut
adefendant’ sfdse denids. If acriminad defendant testifiesthat he has never seen the murder wegpon, the
prosecution can admit agun bearing hisfingerprintsto impeach the defendant’ st setestimony. Thisistrue
-- even if the gun was obtained by an illega search and would be otherwise inadmissible.

And if we do want to crimindize Tripp's recording, why not crimindize Lewinsky's “recording”
of theinfamous stained dress. Tripp preserved arecording of her conversationswith Lewinsky to prevent
Lewinsky from falsely claiming that the conversations never took place. So too Lewinsky preserved the
President’ sgenetic materid to prevent the President from falsaly denying thet they had anaffair. If anything,
the privacy interest in one€' s semen might be greater than the privacy interest in one' s confidentia remarks.
Not only did the dress incontrovertibly establish an illicit affair, but it has subsequently subjected our



Commander in Chief to an unrelated paternity test.

It is no smdl irony that Tripp counseled Lewinsky to save the dress to prevent a subsequent
Presidential denia in a conversation which she was recording to prevent Lewinsky’s subsequent denid.
Both Lewinsky and Tripp could reasonably worry that they would be in aworld of trouble if they made
an accusation that they could not back up. But Tripp is now under indictment while Lewinsky poses for
Vanity Fair and parties at the Oscars.

Our mord reaction to whistleblowing is conflicted. Disclosng a private conservation is an
unworthy act -- except whenit’ snot. Trippiscagtigated for taping discussonsof an affair (and Lewinsky’s
perjury). But afew yearsago, the public hailed asheroic an employeewho surreptitioudy recorded racist
remarks of Texaco executives.

Our wiretgpping laws need to be rewritten. Crimindity should not turn on the act of recording but
onwhether the use was appropriate. As currently drafted, theselaws can chill credible whistleblowing and
encourage speakers to lie about what they previoudy said. Indeed, the focus on recording makes the
current law under- aswell as overinclusve. Smultaneous rebroadcasts of intimate acts — featured in both
the movies M.A.S.H. and American Pie—would not be criminal in some states because no recording was
made.

Eventhough the President can’t pardon state crimes, both heand candidate Clinton should publicly
ask theMaryland Governor to pardon Tripp. If Clinton wantsto beforgivenfor “mideading” us, he should
forgive Tripp for leading us toward the truth.
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